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Introduction  

 

The goal of the paper is to investigate the extent, if any at all, of the influence of American antitrust 

tradition on the foundation and early years (up to the mid-1960s) of European competition policy. 

This as part of a wider research program aiming at assessing the role of economic theory in the 

development of antitrust law and policy, both in the US and Europe.
1
 Given the ever increasing 

importance that competition issues play in the ordinary functioning of economic systems, it seems 

indeed relevant to cast new light on the origin of antitrust law. It is all-too-frequent, in fact, to 

register a contrast between the decisions of antitrust authorities and courts and the prescriptions 
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originating from the most up-to-date models of competition economics. The idea underlying my 

research is that at least part of this inconsistency is due to a still incomplete understanding of the 

history of antitrust law and, in particular, of its relationship with economic theory. Filling this gap is 

mostly important in the case of EEC competition law, both because its origin has so far been under-

investigated from the viewpoint of the history of economics and because, as I show in the paper, 

acknowledging the peculiar economics underlying this origin may help explain the European Court 

of Justiceôs first antitrust rulings or the content itself of the EEC Treatyôs competition rules.
2
 

Economists and historians of economics have dedicated several studies to the history of American 

antitrust law. The bottom line of most of these is that economic theory has always exercised a 

substantial influence on the development of both statutory and case law.
3
 The canonical narrative 

views the latterôs turning points as almost invariably triggered by changes in the economistsô notion 

of competition: from classical laissez-faire to neoclassical perfect competition, from 1930s 

imperfect competition to Harvard structure-conduct-performance (SCP) approach, from the Chicago 

revival of price theory to the modern game-theoretic view. A corollary of such a narrative is that 

both the Congress and the Supreme Court would have merely applied along the years the ideas 

flowing from the economistsô debates. However, an alternative reading of US antitrust history is 

possible, one that gives a more prominent role to strictly legal issues and, in particular, to the 

perennial antagonism between two conflicting desires: preserving competition and warranting the 

maximum freedom in the exploitation of individual property rights. This reading has several 

implications, including that the economistsô influence on the evolution of US antitrust law turns out 

to have been far less important than usually believed. 

Moving on to Europe, the story looks simpler, but actually isnôt. The standard view is that EEC 

competition law and policy was just inherited from the US, via the role played in the early phases of 

the European unification process by the American government in general, and the Allied occupation 

authorities in particular. Hence, EEC antitrust rules were just a by-product of US postwar debates 

on competition law, and therefore, once again, an offspring of the economic theories that elicited 

them. However, as soon as we realize that most founding members of both the EEC and its 

important forerunner, the European Community for Steel and Carbon (ECSC), already had in their 

national legislation some form or another of competition rules, the question arises as to how much 

of these national traditions ï and of the legal and economic theories that had inspired them ï 

eventually flowed into the ECSC and EEC antitrust provisions. Moreover, the influence of the 

Freiburg School of law and economics (so-called Ordoliberalism) must be taken into account. One 
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of the Schoolôs key concepts was the idea of an economic constitution, that is to say, of the formal 

set of rules that characterized the nature and the functioning of an economic system. In the case of a 

free market economy, one of those rules had necessarily to be competition law. Given the vast 

influence that Freiburg scholars exercised, either directly or indirectly, on the process of European 

unification in general, and on EEC competition rules in particular, it may well be argued that, yes, 

European antitrust law was eventually driven by an economic theory of competition, but, no, such a 

theory was neither American nor standard ï i.e., either classical or neoclassical or SCP ï but rather 

the product of a group of German lawyers and economists called Ordoliberals. 

This reconstruction of the foundation of European competition policy is tested in the paper against 

the actual content of ECSC and EEC antitrust rules, as well as against the ñcompetition versus 

property rightsò dichotomy. The key insight is to realize that, official claims notwithstanding, the 

first and foremost interest of European competition enforcers, at both the Commission and the 

Court of Justice, has never been in competition per se, i.e., as an instrument to improve economic 

welfare, but rather in competition as a tool to achieve the real EEC goal, namely, the Common 

Market. By taking due account of this, we may understand why the ordoliberal recipe for 

competition law was welcomed in the Community, as well as why, again in contrast to the 

American experience, the above-mentioned dichotomy has never seriously affected European 

antitrust policy. 

To sum up, the paper offers the following tentative answer to the question raised in the opening 

paragraph. Synthesizing my response in four propositions, I claim that: first, by taking into account 

the ñcompetition versus property rightsò dichotomy, it turns out that the contribution of economists 

and economic theory to the historical evolution of US antitrust law has been smaller than usually 

believed; second, as far as the foundation of EEC competition policy is concerned, the influence of 

the American antitrust tradition has, again, been smaller than usually believed; third, a crucial role 

has on the contrary been played by national antitrust traditions and, above all, by a law and 

economics argument based on the constitutional standing of competition rules ï an argument put 

forward by a very original, and highly influential, school of thought, the German Ordoliberals; 

fourth, the ordoliberal origin of EEC competition rules, when combined with the Communityôs key 

integration goal, helps explain why the impact of the ñcompetition versus property rightsò 

dichotomy on European antitrust law has been quite limited and, in any case, always solved in terms 

more favorable to the ñcompetitionò side than to the ñproperty rightsò one.  

The content of the paper is as follows. The first Ä contains the economistsô canonical narrative of 

US antitrust history. Then, Ä2 offers an alternative reading, based on the ñcompetition versus 

property rightsò dichotomy. The third § presents what, again, may be considered the standard 
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narrative of the birth of competition law in postwar Europe. In §4 I describe the main ideas of the 

Freiburg School. The fifth § shows how these ideas provide the ingredients for a different 

reconstruction of European antitrust history. The sixth § presents the Grundig case, i.e., the first 

crucial antitrust case in the EEC. A final § concludes.  

 

 

1. The history of American antitrust: the economistsô cut  

 

Reading the economistsô accounts of US antitrust history, it is customary to find one version or 

another of a narrative that identifies five major periods of that history, with only minor differences 

as to the starting date and length of each phase.
4
 The first period goes from the early debates on, and 

eventual approval of, the first antitrust legislation, the 1890 Sherman Act, up to the famous 

Standard Oil ruling by the US Supreme Court (1911), which established the rule of reason as the 

basic method for assessing antitrust cases. The second phase ranges from the approval of the 

Clayton and Federal Trade Commission Acts (1914) to Rooseveltôs New Deal: this was an era of 

relative neglect of antitrust, as policy-makers became attracted by more direct forms of intervention 

in market economies. The third period ï from mid-1930s to the late 1960s ï was characterized on 

the theoretical side by the structure-conduct-performance (SCP) approach, and, on the policy side, 

by the aggressive pursuit of antitrust goals, including several Supreme Courtôs per se prohibitions 

against various business practices. As a reaction, a new phase began in the 1970s and lasted well 

into the 1980s, with the rise to dominance of the Chicago approach to antitrust and the consequent 

rejection of many of those prohibitions. The fifth and final period started in the late 1980s and is 

still continuing: the main feature of the so-called post-Chicago antitrust is the recourse to game-

theoretic methods which have cast new light on most of the third period prohibitions. 

The most remarkable feature of the canonical narrative is that it explains all the transitions from 

one period to another in terms of either a change in the economistsô attitude towards antitrust or the 

rise to dominance of one school of economic thought or the other. Among the keenest supporters of 

an economics-driven antitrust history is William Kovacic, who wonders at the ñunusual 

permeabilityò of the federal antitrust system to the influence of economics (Kovacic 1992, 295), and 

puts forward claims such as: <<éthere is considerable evidence indicating that [é] the ideas of 

economists affect how judges resolve antitrust cases.>> (ibid., 300), or <<Antitrust law and 

industrial economics have evolved in tandem, with doctrine and enforcement policy lagging behind 

the formation of a consensus among economists...>> (303). But even the leading industrial 
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economists Stephen Martin, who has recently produced some excellent accounts of the history of 

antitrust,
5
 believes that: <<It is impossible to have a full understanding of the evolution of antitrust 

policy without taking the contributions of academic scribblers into account.>> (Martin 2007a, 5). 

Little doubt as to the kind of academic scribblers Martin is thinking of, since he approvingly quotes 

Keynesôs well-known dictum: <<The ideas of economists and political philosophers, both when 

they are right and when they are wrong, are more powerful than is commonly believed. Indeed, the 

world is ruled by little else.>> (Keynes 1973 [1936], 383). Any alternative reconstruction of US 

antitrust history cannot therefore beg the requirement of identifying the gist of the American 

economistsô views during each of the five period. 

It is well known that US economists had no role in the legislative process leading to the 1890 

Sherman Act. Yet, this does not mean that they neglected antitrust issues: quite to the contrary, 

these were the subject of fierce debates in late 19
th
-century economic journals. For the majority of 

US economists, antitrust rules were undesirable because trusts were necessary to obtain large scale 

economies and efficiency gains.
6
 This position was fully consistent with the general view, typical of 

American Progressives, and thus also of the many prominent economists who shared their creed, of 

competition as a wasteful process, as well as with the admiration for Taylorist criteria of industrial 

organization, again viewed as an indispensable instrument for improving the efficiency of 

production processes (see Leonard 2006). The alternative position was held by those economists, 

like John Bates Clark, who believed that competition ï that is, price rivalry ï was always 

beneficial,
7
 provided it obeyed some rules. Starting from the belief that trusts were often ñnaturalò, 

Clark distinguished between actual and potential competition and argued that the latter might 

always exist, even with respect to trusts and monopolies.
8
 Hence, markets had to be regulated in 

order to prevent trusts from exploiting their power by implementing some kinds of business conduct 

capable of impeding both actual and potential competition. The latter view, which Clark articulated 

since the late 19
th
 century (see e.g. Clark 1890, 225-227), was to become one of the leading 

principles of modern antitrust law.   

As to the Sherman Act itself, several scholars have underlined that many heterogeneous goals led 

to its approval.
9
 Modern economists have learned to consider the Actôs goal as promoting and 

preserving competition as conduct ï the ñpromotionò of independent business decisions being 
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ensured by the Actôs Ä1 (restraints of trade) and the ñpreservationò of the possibility of entry being 

defended by its §2 (monopolization). Yet, this was hardly the aim of US Congressmen debating the 

Act in 1890, and neither was the pure and simple intention to further consumer welfare.
10

 Their true 

goals ranged from the extension to consumers of recent technology gains to the protection of small 

business, from the ñcover upò of the subsequent McKinley Tariff to the dispersal of excessive 

economic (and, possibly, also political) power, and even Shermanôs personal revenge against Russel 

Alger, the man who had spoiled his 1888 presidential ambitions and who also happened to be the 

head of the match trust! In modern economic jargon, such a multiplicity of intentions followed from 

Congressôs failure to distinguish among three different notions of competition: competition as 

market structure, as conduct, as performance.
11

 The very same confusion affected most of late 19
th
-

century US economists, so much so that it is difficult to understand whether it was cause or effect of 

the economistsô absence from the Congressional debate on the Sherman Act .  

It was up to the Supreme Court to define more precisely the boundaries of the Sherman Act. In 

Northern Securities (1904), the Court formulated what Martin (2005, 21) has called ñthe principle 

of competitionò, namely, the idea that with the Sherman Act the Congress has acknowledged that 

free competition is the most desirable mechanism for resource allocation in society. The principleôs 

immediate implication is that anything directly interfering with the free working of competitive 

markets must be considered a restraint of trade and thereby be declared per se illegal. One of the 

first applications of the principle was in Dr. Miles (1911), when the Court ruled that resale price 

maintenance was per se illegal because it was a direct interference with free competition. As the 

canonical narrative goes, the Courtôs notion of free competition as best allocation mechanism came 

from, or at least mirrored, the big progress achieved by theoretical economics during the two 

decades after the Actôs approval. In short, those economists who in 1890 were unready to contribute 

to the legislative process because of their lack of a sound theory of competition and allocative 

efficiency, did have such a theory in the early years of the new century and could therefore 

influence the Supreme Courtôs views. The economistsô formal involvement in antitrust issues was 

about to begin.  

The most important Supreme Court ruling of the early years of the Sherman Act is the Standard 

Oil (1911) ruling. This case has had tremendous consequences on antitrust history, among which 

the official entry of professional economists in the field. According to Kovacic & Shapiro (2000), 

among the enduring marks left by the Supreme Court with this ruling, feature the first application of 

the market share criterion to assess the extent of monopoly power and, above all, the establishment 
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of the rule of reason, i.e., of a case-by-case evaluation of business conduct, as the basic method of 

antitrust analysis. The crucial passage was where the Court concluded for <<éthe prohibition or 

treating as illegal of all contracts or acts which were unreasonably restrictive of competitive 

conditionsé>>, and required that <<éthe criteria to be resorted to in any given case for the 

purpose of ascertaining whether violations of [the Sherman Act] have been committed is the rule of 

reasoné>> (221 US 1 at 58 and 62).  

The new criterion was immediately viewed as a softening of the antitrust rules sanctioned by the 

Sherman Act. This ignited a strong reaction in American politics: antitrust became a major issue in 

1912 presidential elections, while Congress approved in 1914 two new statutes, the Clayton Act and 

the Federal Trade Commission (FTC) Act, with the specific goal of strengthening competition 

policy. Remarkably, economists were to play a major role in the process leading to the new 

legislation. 

The standard story tells us that the 1910s were the decade when economists eventually got caught 

by antitrust issues. The main reason behind the conversion was once again purely theoretical, 

namely, the advances in market and price theory which had brought neoclassical economists to 

focus on market power, rather than size or technological efficiency (Stigler 1982). A partially 

different reconstruction is that by Anne Mayhew, who underlines that this was also the period when 

most economists came to share Clarkôs early view on the existence of two kinds of trust: those 

which were inevitable for efficiency reasons and those which originated from market abuses and 

anti-competitive behavior. The policy-maker was called to either prevent, or curtail, the trusts of the 

second kind. This might be done through the prohibition, or regulation, of some instances of 

business behavior, but how exactly to do that it became the economistsô task to tell (Mayhew 1998, 

187 ff.).  

A crucial role was played once more by John Bates Clark who, in a famous 1911 testimony in 

Congress
12

 and then in the second edition of The Control of Trusts (1912; written in collaboration 

with his son, John Maurice), partially reneged his early views and concluded that, since potential 

competition could no longer be trusted as an effective check to monopoly behavior, it was up to the 

lawmaker to actively promote actual competition. This should be done by preventing big firms 

from interfering with their rivalsô ability to compete, i.e., by either prohibiting or regulating all 

forms of anti-competitive behavior. Clark also added that, whenever no such interference existed, it 

should be left to the free play of market forces to determine success and failure in the marketplace.  

Notably, both the standard and Mayhewôs narrative share the view that economists played a 

major role in the process leading to the 1914 approval of the Clayton and FTC Acts. Indeed, the 
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Clayton Act did reflect Clarkôs suggestion that a series of business behavior be listed as illegal: the 

Act contains an explicit prohibition of price discrimination (§2), tying, exclusive dealing and 

requirement contracts (§3), and merges carried out by financial manipulations (so-called covert 

mergers: §7).
13

 Even more remarkably, with the Clayton Act Congress eventually embraced a more 

specific notion of competition and antitrust ï specifically, a conduct-based notion. The goal of 

antitrust became defending competitive behavior by either limiting or prohibiting all kinds of anti-

competitive conduct. 

The end of WWI brought a new attitude towards market processes. The 1920s and early 1930s 

were the era of the so-called associationalist vision of business-government relations (see Kovacic 

& Shapiro 2000, 46). Competition was once again viewed as a wasteful method of resource 

allocation, surely inferior to cartels and trade associations which caused no such waste. In the 

aftermath of the 1929 crisis, business agreements between rival firms, especially price agreements, 

became even more attractive because curbing competition was a way to contrast price deflation and 

thus help a quicker recovery from the depression. In 1933 the National Industry Recovery Act 

(NIRA) authorized trade associations to codify ñfairò competition rules, thereby implicitly 

authorizing price-fixing and other forms of anti-competitive behavior. More generally, it was 

claimed from various quarters that US antitrust legislation should be suspended and replaced by a 

more European approach to cartels. As will be argued below, this amounted to a combination of 

loose controls on cartels and an ex ante vetting of business agreements, both activities being 

performed by an administrative body; in short, an antitrust policy based on the bureaucratic control 

of abuses, rather than on judicial prohibitions. Finally, the associationalist vision also led to an 

infatuation with planning. Though a consensus never arose as to what ñplanningò exactly entailed, it 

became the new catchword for economic policy. Both direct and indirect government intervention 

in the economy were deemed necessary for the correct functioning and development of the US 

economy (see Balisciano 1998, 155-169). This culminated in the 1931 Swope plan,
14

 a program 

designed to coordinate production and consumption by forcing medium and big firms to join trade 

associations which would in turn be empowered to favor price stability and distribute information 

on business practices.  

It is hardly surprising that even the new piece of antitrust legislation, the 1936 Robinson ï 

Patnam Act, reflected the new climate towards market processes. The Actôs overall goal was clearly 

protectionist, namely, to defend small business ï especially, small shops ï from the competition of 
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big ones ï especially, retail chains.
15

 By negating the general idea of competition on the merits, 

such a goal openly contradicted the Supreme Courtôs principle of competition. Indeed, the Court 

itself seemed to conform to the new zeitgeist on antitrust. A series of rulings (Board of Trade 1918; 

Colgate 1919; Maple Flooring 1925; Standard Oil 1931 and, above all, US Steel 1920 and 

Appalachian Coals 1933) significantly restricted the application of the Sherman Act, via either the 

acquittal of market leaders enjoying a dominant position or the clearance of explicit inter-firms 

agreements aimed at output restriction. To top all that, no real antitrust activity was brought forward 

by the FTC in its first two decades of life. Hence, it is easy to understand why the years from 1920 

to 1936 are generally considered ñthe era of neglectò for US antitrust. 

What was the US economistsô role in the period? Once more, the canonical narrative claims that 

they played a very big part and, remarkably, that they did so by fielding on both sides. Several 

leading economists, such as Rexford Tugwell, Paul Homan, Adolph Berle and Gardiner Means, 

shared some form or another of the associationalist vision and of its implications, including the 

desirability of government planning. They acknowledged the inevitability of big business and thus 

supported both a wider use of administrative regulations and a more frequent recourse to concerted 

action between rival firms. Significantly, they all believed that traditional antitrust was outmoded, 

and possibly even deleterious in that particular economic situation. The latter idea was widespread 

in law circles too. Writing in 1927, legal scholar Felix H. Levy could state that:  

 

<<In this country, the principle of competition has been emphasized and enforced solely from the 

mistaken standpoint that the interest of consumers are alone to be considered, and that consequently 

all co-operative agreements affecting the important elements of prices and production are regarded 

as calculated to increase prices to consumers and therefore unlawful. In Great Britain, Australia and 

Canada a different principle prevails. In those countries the interest of the public as a whole 

constitute the standard by which the subject I governed.>> (Levy 1927, 601). 

 

Yet, the majority of the economics profession did not share those anti-competition, pro-planning 

beliefs. Their reaction materialized in 1932, when the American Economic Review published a 

statement signed by 127 economists, under the leadership of Frank Fetter. The statement turned the 

associationalist argument on its head and claimed that, far from promoting a more rapid economic 

recovery, cartels, trade associations and unabashed market power were among the culprit for the 

persistence of economic crisis:  
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<<éthe most competent economic opinion [é] can be cited in support of the view that a strong 

contributing cause of the unparalleled severity of the present depression was the greatly  increased 

extent of monopolistic control of commodity prices.>> (Fetter et al. 1932, 467).  

  

It ensued an explicit appreciation for any policy measure aimed at the restoration of competitive 

market conditions, first and foremost antitrust law. Thus, it may well be argued that the US 

economistsô attitude towards the Sherman Act became much more sympathetic precisely as a 

reaction against all those initiatives (like the Swope plan or the NIRA) which threatened to 

undermine the traditional, free-market structure of American economy. That the associationalist 

threat was indeed felt as really serious is also demonstrated by the circumstance that even one of the 

champions of the old Chicago school, Henry C. Simons, did not refrain from calling the policy-

maker to intervene in the market in order to preserve competitive conditions: 

 

<<The representation of laissez faire as merely do-nothing policy is unfortunate and misleading. It is 

an obvious responsibility of the state under this policy to maintain the kind of legal and institutional 

framework within which competition can function effectively as an agency of control.>> (Simons 

1948 [1934], 42). 

 

Crucially, he believed that the main measure to warrant this outcome had to be an active control 

over both business size and industry structure.
16

 Simonsôs emphasis on structural features bears 

witness to the strength of the reaction in defense of competition and shows that the pendulum of 

antitrust enforcement was about to swing in a different ï and tougher ï direction with respect to J.B. 

Clarkôs conduct-based approach. 

In 1935, the Supreme Court canceled the NIRA. This event marked a dramatic shift in Roosevelt 

administrationôs approach to economic matters (so-called Second New Deal). The old agenda of 

structural interventions and planning was replaced by one based on macroeconomic policy. At the 

same time, competition was rehabilitated as the key process capable of restoring economic 

prosperity. The latter idea was epitomized by the appointment in 1938 of Thurman Arnold as head 

of the Department of Justice antitrust division, with the clear mandate to pursue an aggressive 

antitrust policy (Mayhew 1998, 197). The swing was capped by the Supreme Courtôs effective 

revitalization of the Sherman Act via the introduction of new per se prohibitions in rulings such as 

Interstate Circuit (1939) and Socony Vacuum (1940). In short, starting from the mid-1930s a 

favorable combination of events led to the resurgence of antitrust in the US, thereby opening an era 

of aggressive contrast against monopolization and restraints of trade that was to last until the 1970s. 
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Once again, economists and historians of economics can hardly resist the temptation to remark 

that the 1930s were the very same years when new models of imperfect and monopolistic 

competition were proposed and, above all, the new structure-conduct-performance (SCP) approach 

was developed in Edward Masonôs Harvard seminar.
17

 As is well known, the SCP approach ï 

which predicted anticompetitive outcomes as an inevitable consequence of non-perfectly 

competitive market structures ï was to dominate industrial economics from the late 1930s to the 

early 1970s. From here it is just a small step to conclude that the remarkable and ever increasing 

consistency which for more than thirty years existed on competition matters between judicial 

decisions and economic thinking (see Kovacic and Shapiro 2000, 51-52) was achieved through the 

latterôs influence on the former. Exactly as dictated by the SCP approach, the focus in antitrust law 

shifted from conduct to market structure, while typical SCP notions like market shares and the 

various indexes of concentration became the basic tool of judicial analysis. Even Congress seemed 

to embrace the new approach. The 1950 Celler-Kefauver Act amended §7 of the Clayton Act by 

extending the discipline of merger controls to cases of asset consolidation short of full market 

dominance. The goals were straightforward ï to fight against market concentration and to defend 

small business ï and both fitted quite well in a market-share based, structuralist view of 

competition. The Act has been considered a true landmark in antitrust history, a perfect 

representative of the changed philosophy: no more <<ésetting rules for conduct, and relying on 

market forces as long as those rules were obeyedé>>, but rather <<éa proactive control of market 

structure.>> (Martin 2007a, 39). 

The zenith of SCP-style antitrust law came in the 1960s. Three key rulings ï Brown Shoe (1962), 

Philadelphia National Bank (1963), Vonôs Grocery (1966) ï testified the Supreme Courtôs turn 

towards structuralism. At the heart of the Courtôs evaluation were market shares, their history and 

future, as well as their effect on market structure. As Congress itself had sanctioned with the Celler-

Kefauver Act, the Court needed nothing else than market shares ï and only economic analysis could 

provide the ñtechnologyò to handle them. The measure of success of the structuralist approach is 

given by the various dissolution proposals, like the Hart Bill, that were advanced with the goal of 

breaking up those industrial giants that had until then eluded antitrust law. Among the supporters of 

these deconcentration measures, together with the likes of Carl Kaysen and Donald Turner,
18

 

featured no less than George Stigler (Stigler 1952), a sign of how SCP had conquered the hearts of 

even the staunchest Chicago free-marketeers! 
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 Mason 1939 is traditionally considered the manifesto of the SCP approach. 
18

 Authors of the leading antitrust textbook of the time (Kaysen & Turner 1959) and keen supporters of dissolution 

proposals.  
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As it had already happened in the 1930s, the antitrust pendulum had swung too much. The time 

was ripe for its coming back to a more balanced position. The reaction against the excesses of 

structuralism came ï so the standard story goes ï once again from the economistsô community, or, 

better, from one of its most influential sub-groups, the Chicago school. The Chicago 

counterrevolution in antitrust was founded on four pillars. First of all, a theoretical pillar, the so-

called tight prior equilibrium, or ñgood approximationò, hypothesis (Reder 1982), that is to say, the 

idea that any economic system exhibits a spontaneous tendency to reach a situation of Pareto-

optimal equilibrium provided it is not disturbed by exogenous interferences, like those by 

government, antitrust authorities or courts (Reder 1982). Secondly, an empirical pillar. According to 

Chicago economists, the data and observations used to found and validate the SCP approach were 

simply wrong: for example, the structuralist claim that the causation went from the number of firms 

in a market to the amount of profits each firm could earn had actually to be reversed since only the 

most efficient, i.e., most profitable, firms were those capable of surviving competition. The third 

pillar had to do with the viewpoint from which to evaluate competition and explain business 

conduct. Given that Pareto-optimality was the ñnaturalò situation of markets (see first pillar), 

efficiency explanations of business behavior had to be privileged with respect to market power 

ones. Two corollaries followed. First, the focus of antitrust analysis should be on market 

performance, as well as on the conduct determining it, while the structuralist viewpoint had to be 

abandoned. Second, the measure of market performance had to be consumer welfare (<<éthe only 

legitimate goal of antitrusté>> in the words of Bork 1978, 7), though it is easy to show that what 

Chicagoans really had in mind was not consumer welfare but total welfare, inclusive, that is to say, 

of producer surplus.
19

 The fourth and final pillar was pragmatic (one might say, rhetoric), but 

perhaps even more important than the previous three. I refer to the special ability of Chicago 

scholars to translate their economic arguments into operational principles that courts and lawyers 

might easily understand and apply.
20

  

The combination of the four pillars proved irresistible. Starting from the early 1970s, and 

reaching their maximum influence about a decade later, Chicago arguments conquered US courts 

and, eventually, the Supreme Court. The pivotal event was the 1977 GTE Sylvania ruling,
21

 when 

the Court rigorously applied a Chicago-style economic argument to overrule the 1967 per se 

prohibition of restrictive distribution practices of Schwinn and bring non-price vertical restraints 

back to the rule-of-reason realm. The general lesson of GTE Sylvania was simple, but epoch-

                                                 
19

 See Martin 2007a, 45-46, who quite effectively calls Borkôs criterion for evaluating market performance ñconsumer 

welfare with a winkò. 
20

 On the crucial role of legal scholars as intermediaries for the application of economistsô insights to legal problems in 

terms that courts can readily comprehend, see Kovacic 1992, 297.  
21

 Continental T.V. Inc. v. GTE Sylvania Inc., 433 U.S. 36 (1977). 
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making: reliance on competition (read: a competitive market structure) to deliver good market 

performance had to be abandoned and replaced by a case-by-case evaluation of the net welfare 

impact of every single business practice. Many other rulings, covering the other areas of antitrust, 

from collusion to dominance, from mergers (General Dynamics 1974) to predatory pricing 

(Matsushita 1986), followed and consolidated this crucial principle.  

At the end of the 1980s Chicago economists could be satisfied with their achievement: several 

business conducts had been declared per se legal, while a case-by-case evaluation was warranted 

for almost all the remaining types of behavior. Once again, a revolution in economic thought had 

caused a major swing in antitrust law. But: was it really a revolution, in the first place? Indeed, the 

extent of Chicago success in the field of antitrust is puzzling if we only consider that Chicago views 

have never achieved the same success in economics. It is fair to say, in fact, that economists in 

general, and industrial economists in particular, have never accepted Chicago tight prior equilibrium 

method and its implication, the static, non-strategic approach to competition. Chicago economists 

may have been able to ñsellò the idea to legal scholars, but the truth remains that, contrary to their 

claims, their approach has never constituted ñEconomic Theoryò, but only a highly peculiar version 

of the neoclassical theory of perfectly competitive markets, of hardly any utility for the analysis of 

imperfect competition.
22

 Since the mid-1980s, the advent and quick rise to dominance in industrial 

economics of game-theoretic methods has further clarified the situation in the marketplace of ideas, 

so much so that it is now customary to speak of a post-Chicago approach. However, the fact 

remains that for the last three decades legal scholars have considered Chicago views as 

representative of the whole economistsô community ï and they still do, as is testified by the several 

US courts which continue to endorse a static, non-strategic view of markets.
23

 How to explain this?  

A possible answer ï which is clearly linked to the fourth pillar ï is that Chicago has been first 

and foremost a school of antitrust analysis, rather than of industrial economics. Thus, while it is 

indisputable that game-theoretic arguments have showed that, Chicago claims notwithstanding, 

several SCP-style antitrust prescriptions do make good economic sense
24

 because the behavior 

underlying them may well be explained in market-power, rather than efficiency, terms,
25

 it is also 

true that game theory outcomes often lack the general predictive power that is required to support 

                                                 
22

 This point is forcefully made by Martin 2007, 2007a. On the various versions of neoclassical theory in the US see 

Mirowski & Hands 1998. 
23

 For a couple of instances (like Kodak 1992) where the Supreme Court has followed a post-Chicago rationale in its 

decisions see Page 2007, 24-25, who whoever underlines that these rulings have had limited effects on lower courts and 

that the Court itself has quickly returned to a Chicago-style way of reasoning. 
24

 This is somehow ironic since, theoretically speaking, the SCP approach was born out of the explicit dismissal of 

classic oligopoly models, that is to say, of the very same models that form the backbone of modern, strategic analysis. 
25

 The archetypal example is predatory pricing: while Chicago showed that it rarely makes business sense, game theory 

has showed that the opposite is true. This by calling into play the market leaderôs desire to achieve a reputation of 

toughness against rivals and potential entrants.  
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legal decisions, thereby making almost inevitable the recourse to a case-by-case, rule of reason 

analysis. Note that this is a kind of answer that still looks at the characters of the various economic 

methods and approaches in order to explain a phenomenon ï the enduring popularity of Chicago 

economics ï going on only in legal quarters. An alternative answer is what we suggest in the next 

section, namely, that the endorsement by US courts and legal scholars of Chicago economic theory 

has been just instrumental to the prevalence, and consolidation, of one of the two contrasting views 

of antitrust that have been facing each other since 1890 within the American legal community. 

Remarkably, the very same answer may also help explain the other periods, and the swings between 

them, of US antitrust history.      

The goal of the present section has been to sketch the economistsô canonical narrative of 

American antitrust law and policy. This story bears strong support to the opinion which considers 

economic ideas ï some would say, ideology
26

 ï the main engine behind antitrust steady evolution 

and occasional U-turns. Those sharing a more Whiggish inclination in historical reconstructions 

might even ignore all the ebbs and flows of the almost twelve decades of US antitrust and draw the 

general conclusion that such a history offers a perfect, handbook example of an economics-driven 

progress from darkness to light, from ignorance to science.
27

 However, a different narrative is 

possible, one that places more emphasis on strictly legal arguments (and their ideological 

underpinnings, too) and on the temporary prevalence of one or the other of the two general ï i.e., 

not strictly economic ï meanings of the word ñcompetitionò. 

 

 

§2. A counter-history of US antitrust  

 

The principle of competition, affirmed by the Supreme Court in Northern Securities (1904), states 

that free competition is the most desirable mechanism for resource allocation. The principle has 

been the leading light for the next 100 years of US antritrust. Yet, we can follow Peritz (1990, 264) 

and ask what is ñfree competitionò. More specifically, ñfreeò from what? Two answers are possible: 

either that competition should be set free from government power or that it should be freed from 
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 Cf. Martin 2007, 45-46; Page 2007. 
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 Somehow more extremely, it has even been claimed that much of recent industrial economics is demand-driven ï the 

demand being that of the parties involved in antitrust litigations for theories supporting the favored court outcomes 

(Kovacic 1992, 296). Hence, <<[t]he economistôs research and publications become vehicles for advertising positions 

that the economist will endorse for litigants in antitrust cases.>> (ibid., 297, fn.9). In such a view courts (and Congress 

as well) are confined to the improbable role of passive recipients of à la carte economic theories.  
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market power. These solutions mirror what Page (2007, 2-3) has called the two ideologies of the 

market.
28

  

The first is the evolutionary vision: the market is a mechanism, framed by legal rules of property 

and contract, for facilitating free exchanges among individuals, each pursuing her best interest. The 

outcome of market processes ï any outcome ï is basically legitimate and unintended by any 

individual agent. Monopolies do exist, but they are rare and, provided they are not created and 

sustained by some form of legal privilege, they tend to be eliminated by market forces. Hence, 

government interference in the market should only be of a negative kind, namely, be limited to 

removing obstructions to the unfettered working of market forces, in particular the freedom to 

contract. The second is the intentional vision: the market is a mechanism almost always affected by 

the presence of powerful interests which may coerce powerless agents, such as consumers, workers 

and small business. Monopolies are the inevitable outcome of real world market structures. Hence, 

the outcome of market processes can and should be corrected by government interventions, which 

may take the form of regulation, prohibitions and even forced divestures. 

This dichotomy effectively captures the US economistsô different attitudes towards antitrust law 

and policy, Chicago being closer to the pure evolutionary vision and Harvard being sympathetic 

with the intentional one. Such an easy matching would naturally lead to the same narrative of 

antitrust history contained in the previous §, that is to say, one focusing almost exclusively on the 

chronology of economic theories, on the latterôs influence upon competition law and on the 

normative implications thereof. In short, a history of how economics has affected, either directly or 

indirectly, both the legislative and the judiciary, by swinging the pendulum between the two poles 

of per se prohibitions and the rule of reason, i.e., between a stricter and a looser application of the 

ñprinciple of competitionò. 

It is precisely here that Rudolph Peritzôs counter-history of antitrust comes into play.
29

 According 

to Peritz, the standard, economics-centered narrative of antitrust history suffers from several 

limitations on account of its relative neglect of purely legal issues. For example, the fact that the 

rule of reason has always represented an open-ended and basically inconsistent notion in Supreme 

Courtôs jurisprudence is a very well-known feature for legal scholars like Peritz which however has 

been overlooked by antitrust historians. Indeed, a full comprehension of the Courtôs application of 

the rule of reason often requires that secondary policy goals and implications, different from those 

related to the principle of competition, be taken into account. As a second example, Peritz mentions 

the customary, but historically groundless, idea that free competition has always represented the 
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 Where by the term ñideologyò we mean any non-scientific <<ésystem of beliefs that shapes perceptions of social 

policyé>> (Page 2007, 2). 
29

 See Peritz 1990; 1996. 
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sole normative benchmark for competition law. This is related to a third limitation of the traditional 

narrative, namely, the habit of conflating competition with neoclassical price theory, and, 

consequently, competition policy with the latterôs logical structure and results. As noted above with 

respect to the Chicago school, this is too restricted a representation of 20
th
-century economics. 

Indeed, Peritz shows that an alternative logical structure and normative ground have always existed 

in US antitrust and, what matters most, that they have always been highly influential on both the 

Congress and the Supreme Court.  

Letôs go back to the dichotomy between two kinds of freedom: freedom from government power 

and freedom from market power. It is customary to read the principle of competition as 

synonymous of the latter. The underlying logical structure is that of the market as ideally atomistic 

and anonymous, were it not for the presence of agglomerates of power, i.e., monopolies and 

oligopolies. In Pageôs terms, this corresponds to the intentional vision of the market. It follows that 

the normative impulse behind antitrust law must be towards the promotion and preservation of 

atomistic competition among powerless agents, that is to say, towards the implementation of 

equality in the marketplace. Alternatively, it is possible to read the principle of competition as 

freedom from government power. This requires that we modify both the logical structure and the 

normative impulse. In the new logical structure the market is characterized by the agentsô freedom 

to contract and to exploit their property rights. Such a freedom would be complete were it not for 

government interferences. This is what Page calls the evolutionary vision of the market. It follows 

that the normative impulse behind antitrust law must be towards the promotion and preservation of 

individual property rights, that is to say, towards the implementation of individual liberty in the 

marketplace. The traditional narrative of US antitrust history has conflated the principle of 

competition with freedom from market power. Peritz argues instead that such a history may be more 

satisfactorily described in terms of a permanent tension between the two logical catchwords of 

power and contract, or, equivalently, between the two normative goals of atomistic competition and 

property rights, or, as he prefers to say, between the two rhetorics of equality and liberty (Peritz 

1990, 265).  

The tension between an intentional competition policy and an evolutionary defense of property 

rights is indeed perennial in US antitrust history. Each of the different phases into which such a 

history is usually divided (see above, §1) may in fact be explained ï especially as far as the 

Supreme Courtôs jurisprudence is concerned ï in terms of this tension, of the ensuing disagreement 

over the goals and the limits of antitrust law, and of the temporary prevalence of one vision or the 

other. And while there seemingly is no real conflict between the two normative goals ï the defense 
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of property rights being the obvious necessary condition for the existence of competitive markets ï 

it is quite easy to show that such a conflict did, and does, exist.  

Consider for instance the theme of ñfair profitò. Looking at the Congressional debate on the 

Sherman Act (1888-1890), Peritz shows that the idea that competition might eventually destroy a 

very specific individual right, namely, the common-law-based ñright to earn a profitò from oneôs 

own business, was a winning argument that led to the eventual correction of the Actôs actual 

wording ï in particular, to the otherwise inexplicable elimination of Senator Shermanôs original 

reference to ñfull and free competitionò (see above, fn.11). Almost 90 years later, the same tension 

would arise in the Supreme Courtôs assessment of GTE Sylvania. Rather than representing the 

triumph of Chicago-style efficiency economics, the anti-free-riding rationale of such a landmark 

ruling descended from the Courtôs acknowledgment of the retailerôs ñright to earn a profitò from its 

promotional activity and after-sale services, and, consequently, of the legitimacy of the 

manufacturerôs efforts to protect such a right via the imposition of vertical restraints aimed at 

avoiding its infringement by the retailerôs free-riding rivals. More generally, Peritz remarks that the 

ñfair profitò theme underlies much of the antitrust jurisprudence on merger cases. There the tension 

is between the willingness to avoid the creation of powerful market players and the need to respect 

an entrepreneurôs right to earn a profit by selling her own business to the terms and conditions that 

she prefers. 

Reading antitrust history through the lenses of Peritzôs ñcompetition versus property rightsò 

dichotomy has momentous consequences. First, there is no need anymore to look almost 

exclusively at the evolution of neoclassical price theory, or at the various degrees of application of 

the welfare maximization logic, in order to explain the different phases of antitrust law and policy. 

Second, we can reach a different perspective of those so-called ñanti-competitiveò impulses ï such 

as the concern for scale economies or for distributional issues or for the survival of small business ï 

which have always been present in antitrust debates, but which have also been almost invariably 

considered undeserving of real attention by antitrust historians on account of their being based on 

non-economic, that is to say, non-price theoretical, arguments. It turns out that several of those 

impulses have just been the outcome of the permanent tension between promoting competition and 

defending property rights. 

Note that Peritzôs dichotomy is not entirely alien to some of the best narratives of US antitrust 

history. Take e.g. Martinôs 2005 survey. The author explicitly considers the possibility that the 

Sherman Act be just a codification of ordinary common law principles against contracts in restraint 

of trade (Martin 2007a, 20); then he quotes the late 1890s judicial opinion according to which 

courts could make exception to the general illegality of restraints of trade, but only for those 
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agreements which, though restraining trade, should still be warranted enforcement because of their 

being  ancillary to lawful contracts (ibid.); finally, he underlines that it was such a strictly legal, 

rather than economic, argument that eventually led the Supreme Court, first, to declare price fixing 

per se illegal (Addyston Pipe, 1899) and, then, a few years later, to prohibit resale price maintenance 

(Dr. Miles, 1911), two rulings that basically still hold today (ibid., 22). Martin also recognizes that 

the idea that the freedom to contract (more exactly, the freedom from restraints on the right to 

contract) be the most efficient way to prevent monopolization provided the legal cornerstone for 

Standard Oilôs rule of reason (ibid., 25). Furthermore, he remarks how Justice Holmesôs famous 

dissenting opinion to the principle of competition in Northern Securities (1904)
30

 was embodied a 

decade later in the Clayton Actôs philosophy, namely, in the idea that antitrust law should eliminate 

any interference to the free play of market forces, but, absent any such interference, should leave to 

the market the selection of winners. Thus, while emphasizing J.B. Clarkôs role in the process 

leading to the Clayton Act, Martin also seems to recognize that the new Congressional approach to 

antitrust was founded on a legal, rather than economic, argument that turned upon the necessity to 

reconcile the two contrasting goals of protecting property rights and dissolving market power.  

Among the modern cases proposed by Peritz as exemplary of the ñcompetition versus property 

rightsò dichotomy, one seems particularly noteworthy in view of what will be said in the following 

§§ concerning EEC antitrust because of its close resemblance with Grundig, the very first big 

antitrust case dealt with by the European Court of Justice. In Broadcast Music Inc. (BMI, 1979)
31

 

the Supreme Court applied a property rights rhetoric to absolve the defendants of one of antitrustôs 

gravest sins, i.e., price-fixing among competitors. The plaintiff CBS had argued that the bundling of 

copyrighted musical compositions into indivisible blocks (so-called blanket licenses) by BMI and 

ASCAP, the two dominant firms in the business of music licensing, constituted illegal price fixing. 

Applying the rule of reason, rather than a per se logic, to a price-fixing case, the Courtôs majority 

referred to a classic antitrust case, Appalachian Coals (1933), where the acquittal verdict had been 

motivated on the grounds that, in a situation of industry distress like that following the Depression, 

the preservation of the economic value of the defendantsô business (i.e., the value of their property 

rights) deserved to prevail over the defense of free competition. In BMI the Court followed a similar 

reasoning and held that blanket licenses did not constitute an unreasonable restraint of trade because 

they enabled the copyright holders to enforce their property rights under the 1976 Copyright Act. 

                                                 
30

 According to Holmes, common law required that a distinction be made between contracts in restraint of trade and 
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Absent the license system, the rights would be subject to multiple use even without the ownerôs 

knowledge and this would clearly deprive her of the possibility to earn a remuneration from the use 

of her property.  

The property rights logic also supported a second argument in favor of the blanket license system. 

The Court characterized the repertoire of music created by the blanket license as an entirely 

different product, of which the individual compositions were just the inputs. This gave rise to a 

brand new property right independent of, and additional to, the statutory copyright entitlements. 

Hence, no restraint among competing composers originated from the license agreement in the first 

place, since the bundled music was new property owned by a new owner, the licensing agencies 

BMI and ASCAP. 

The tension between these arguments and the traditional competition rhetoric is testified by 

Justice Stevensôs dissenting opinion. Stevens claimed that the blanket license created neither a new 

product nor new owners, as it was nothing but the tying together of old products augmented by an 

agreement illegally restraining competition among the productsô individual owners. Yet, even the 

dissenter agreed that this form of price fixing should not be treated as per se illegal and deserved a 

rule of reason scrutiny. Hence, the whole Court believed that in such a case only the rule of reason 

might warrant the required balancing of the two opposing commitments to competition and property 

rights. Of course, Stevens insisted that competition law required that the Court strictly limit the 

value of copyrights to nothing more than the statutory monopoly privileges, i.e., what the individual 

holder might obtain under the Copyright Act. The bottom line of this reasoning was that the 

statutory entitlement of copyright holders need be viewed as embedded into the larger context of 

competition policy. The holdersô freedom to contract could therefore be limited in view of the 

superior benefits of avoiding anti-competitive agreements. This was exactly the case with blanket 

licenses which, according to Stevens, produced so large a negative effect, in terms of higher prices 

and harms to non-participating composers, that it far exceeded the value of the statutory privileges 

granted to copyright owners.  

Two lessons may be drawn from BMI. First, both opinions turned on the allocation and extent of 

property rights, rather than on some more or less refined price-theoretical model. This is a feature 

that is usually neglected in economistsô analysis of antitrust cases, and even more so in historical 

reconstructions. Second, no clear cut conclusion may be drawn by merely looking at the allocation 

and extent of property rights since both answers, the Courtôs majority and Stevensôs dissent, were 

plausible and convincing. Hence, a second element must be called into play and this cannot be other 

than an ñideologicalò feature, that is to say, each Justiceôs inclination towards one or the other of the 
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two poles of Peritzôs dichotomy. It is now time to ask whether these two lessons and, more 

generally, the same dichotomy may apply to the history of European antitrust law.    

 

 

§3. Importing a legal tradition: the canonical narrative of postwar European antitrust 

 

The received version of the history of antitrust law in Europe goes as follows.
32

 Before WWII, 

European economists and policy-makers shared two common wisdoms. First, that, due to the Old 

Continentôs tradition of government interference in the economy, the main goal of competition and 

free trade policies had to be the protection of business from government, rather than market, power. 

Second, that competition itself was a wasteful and chaotic process and that there existed other, more 

efficient systems of resource allocation in society, such as cartels, government-driven business 

coordination and planning (the latter having been partially adopted by several European countries 

during WWI). The combination of these two, seemingly inconsistent, beliefs produced a specific 

European approach to competition law, which began to spread during the interwar years, following 

intense legal and academic debates on the pros and cons of cartelization, and then rose to 

dominance immediately after WWII, when several of the same scholars involved in prewar 

discussions came to occupy key positions in European governments, judicial systems or 

administrations. The approach consisted of the two pillars of publicity and administrative controls. 

Cartels and trade-restraining agreements were not per se illegal; indeed, they could well be allowed, 

provided, first, that they had been made public and, second, that the government bureaucrats in the 

Cartel Office monitoring their effect on market performance detected no abuse of market power ï 

where the term ñabuseò was taken quite loosely as synonymous with ñcontrary to public interestò 

and concretely applied in different ways depending on the given circumstances.  

The gap between the European system and US antitrust law could hardly be wider. As we know 

(see §1), post-1914 competition law in the US had somehow overcome the ambiguity of the 

Sherman Act by clearly embracing an ex-ante, judicially-enforced, conduct-based, prohibition 

approach. No European country followed the US either before or after WWII. Indeed, with the only 

remarkable exception of Germany (see next §), they all embraced some form or another of an ex-

post, administratively-enforced, performance-based, abuse approach. In view of the movable 

definition of the key notion of ñabuseò, the European system granted a large amount of discretion to 

its enforcers, including, as it turned out to be the case, the possibility of a very soft, politically-

negotiated application of anti-abuse rules. 
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That this was the approach most compatible with Europeôs zeitgeist may be appreciated by 

looking at the 1930 resolution on the control of international trusts and cartels adopted by the Inter-

Parliamentary Union (IPU). In the resolution we read that <<écartels, trusts and other analogous 

combines are natural phenomena of economic life towards which it is impossible to adopt an 

entirely negative attitude.>> However, since <<éthose combines may have a harmful effect both 

as regards public interests and those of the Stateé>>, it is deemed <<énecessary that they should 

be controlled.>>. Yet the control should just seek to <<éestablish a supervision over possible 

abuses and to prevent those abuses.>>. As a means to fighting the abuses and allowing control, a 

publicity regime should be adopted, requiring <<écartels and similar combines to announce their 

existence and to register in the books of the State.>>. For the supervision of registered cartels each 

State should create <<éa Committee on Trusts and Cartelsé>> which <<should be entitled to 

institute proceedings for the punishment of abuses and in certain cases obtain that treaties should be 

declared void before the competent courts.>> (IPU 1931). This was precisely what most European 

countries did or had already done, as the combination of vague rules, discretionary use of 

administrative power and soft enforcement envisioned by the IPU resolution suited Europeôs taste 

for competition. 

While there is a consensus among historians that such a reconstruction faithfully describes the 

evolution of European competition law in the first half of the 20
th
-century, a key, though very 

simple, question remains unanswered. Given that European countries followed an abuse-based 

approach to competition, how could it happen that in their first institutional experience of economic 

integration, namely, the European Community for Steel and Carbon (ECSC), the founding countries 

adopted a prohibition-based antitrust law? As is well known, the ECSC, established with the 1951 

Treaty of Paris, has been the forerunner of the European Community, which was born just six years 

later. The previous question gains therefore even more importance on account of the fact that the 

ECSC rules on competition have been the blueprint for the antitrust articles of the 1957 Treaty of 

Rome, that is to say, for the very rules that for the last half century have been governing European 

competition policy at both the Community and, since the mid-1980s, the national level. 

There is indeed a standard answer also to this question. It might well be dubbed ñthe 

Americanization of European antitrustò. According to it, the prohibition approach to competition 

first entered Europe with the 1947 law imposed by the US Military Government to achieve the 

decartelization and deconcentration of German industry. The law reflected the tradition of 

American antitrust, at least as far as the prohibition of cartels, trusts and restrictive practices was 

concerned. The new approach gained further strength with the beginning of the Cold War, as the US 

government changed its plans about the future of the German economy. In view of the Communist 
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challenge, Germanyôs industrial structure had to be preserved as much as possible. Yet, at the same 

time, an institutional framework had to be created to ensure that Germany itself would never again 

threaten its Western European neighbors. The solution to reconcile these two conflicting goals was 

found in exporting to Europe in general, and to Germany in particular, the American economic 

model. This was a model that, under the general belief in the superiority of the free market system, 

was concretely based on an oligopolistic, rather perfectly competitive, market structure, with firms 

large enough to exploit the gains of size and technological efficiency but, at the same time, unable 

to undertake anti-competitive conducts due to the aggressive enforcement of strong antitrust rules. 

The combination ñoligopoly plus strong antitrustò ï which effectively captures the reality of US 

postwar economy as shaped by business history, on the one side, and the SCP-style Supreme Court 

interpretation of competition law (see above, §1), on the other ï was the explicit benchmark for the 

German economy set by the US Office of Military Government for Germany (OMGUS).
33

 

The canonical narrative goes on describing the two fights that the US government had to win to 

impose this benchmark first in Germany and then in Europe. The German battle ended only in 1957, 

after ten years of controversy and resistance,
34

 with the approval of the Federal Antitrust Law which 

basically embraced an American-style, prohibition approach. The European battle was quicker, but 

even more complicated. The standard story begins with the 1950 Schuman Plan, whose goal was 

the achievement of European integration via the preliminary integration of Europeôs coal and steel 

markets. Then it calls into play the role of the few, but very well connected, European individuals, 

like Jean Monnet and Ludwig Erhard, who supported an American approach to antitrust. Then we 

are asked to recognize that a fundamental congruency existed between the US and France during 

the negotiation phase of the ECSC Treaty.
35

 The formerôs intention to decartelize the German 

industry suited the latterôs desire to favor French firms by getting rid of Germanyôs vertically-

integrated ï and highly efficient
36

 ï coal and steel complexes. Moreover, it is remarked that the US 

governmentôs initial reaction to the ECSC project was to fear that it might led to the creation of a 

European-wide cartel in such a key, and politically sensible, pair of industries.
37

 This provided an 

additional motive for the Americans to increase the pressure towards the addition of explicit 

antitrust measures. The story has a happy end, though, in that we are told that, after months of 
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struggles and negotiations, some competition rules were eventually added to the ECSC Treaty. 

Indeed, the relevant articles were drafted by Harvard Law School professor and antitrust specialist 

Robert Bowie, who had been ñborrowedò by Jean Monnet for this task from his job as legal counsel 

of John McCloy, the US High Commissioner for Germany.
38

 Being based on the prohibition 

approach, these rules did represent a drastic innovation in European antitrust history, as well as a 

clear sign of the American influence on it.
 
 

The main provisions were contained in Articles 65 and 66.
39

 Article 65 prohibited all kinds of 

agreements, combines and concerted practices which might allow firms to <<éprevent, restrict or 

impede the normal operation of competition within the common market.>> (Treaty of Paris, 

Art.65.1). Exceptions were however allowed, conditionally on the agreement being both capable of 

and necessary to improve market performance, as well as incapable of conferring excessive power 

to its participants (Art.65.2). Article 66 imposed that any merger or other concentration of market 

power be authorized by the ECSC High Authority, though the authorization could be denied only 

when the merger or concentration led to ñexcessiveò market power. Note that in the language of US 

antitrust law, the latter provision may be paraphrased as saying that only ñunreasonableò mergers 

and concentrations had to be forbidden. Hence, Article 66 effectively established an anti-abuse 

principle, rather than a per se prohibition.
40

 Yet, this was precisely the way US Supreme Court had 

until then dealt with merger and concentration cases,
41

 so much so that even this article looked fully 

consistent with American antitrust tradition.  

Thus, it seems legitimate to conclude that with the Treaty of Paris a brand new antitrust tradition, 

based on the prohibition, rather than the abuse, approach, entered Europe. That it was the outcome 

of a political, much more than economic, logic, or that it aimed at a peculiar mix of ñoligopoly plus 

strong antitrustò, rather than at the neoclassical ideal of perfect competition, should not conceal the 

fact that this new tradition, and the EEC antitrust rules which were soon to originate from it, wore 

Stars & Stripes on their sleeves. 

Against this canonical narrative, David Gerber has proposed an alternative story, which places 

much more emphasis on Europeôs interwar tradition of antitrust policy, while at the same time 
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 For those of a conspiration-theory penchant, it may be worthwhile to add that Robert Bowie was later to become a 

prominent member of the Trilateral Commission, as well as the CIA Deputy Director for National Intelligence (see 

www.eisenhowerinstitute.org/programs/globalpartnerships/missiledefense/Bowie.htm). 
39

 Note however that other articles dealt more or less directly with competition issues, such as Article 60 which forbade 

unfair practices, like predatory or discriminatory pricing. 
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 For the details of the negotiations leading to the approval of Article 66, including the replacement of an earlier draft, 

which included a stricter, per se prohibition rule, with the final, softer, version, see Witschke 2001, 7-18. 
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 Bowie had dealt with merger issues since in Law School. His 3
rd
 year paper at Harvard was on ñSection 7 of the 

Clayton Actò. See lms01.harvard.edu/F/SL37GHS5FL6688UCX6VKCG6F73MSGEAA7TR9U27BGKXTBL83EE-

53925?func=full-set-set&set_number=228811&set_entry=000002&format=999 




